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8 * by the bew. papers. hath a ek ks 
lately been given, in the Court of King's Bench, 


1 which, in my opinion, is directly oppoſite to the act of 
4 parliament 8vo Anne, which eſtabliſhes a monopoly only 
for fourteen years certain, and, eventually, for fourteen 
years more, provided the author happens to outlive the 

firſt term of fourteen years, which is the longeſt ex- 

cluſive right granted by the ſtatute: In order to illu- 

ſtrate this matter, I ſhall tranſcribe part of that ſtatute, 


abled to 9 of this affair, 


A112 e 


in favour of an excluſive monopoly of books, 


and afterwards add a few remarks, that you may be en- . 


©} * 
Anno Octavo Aux RRV. 


1 Aa for the Encouragement of Learning, by PP 
the Copies of printed Books in the Authors or Purchaſers 
* fuch Copies, during the times therein mentioned. 


Hereas Printers, Bookſellers, and' other perſons, 
| have of late frequenily taken the liberty of print- 
ing, reprinting, and publiſhing, or cauſing to be print- 
ed, reprinted, and publiſhed, books, and other writings, 
without the conſent of the authors or proprietors of 
ſuch books and writings, to their very great detriment, 
aud too often to the ruin of them and their families: 
For preventing therefore ſuch practices for the future, 
and for the encouragement of learned men to compoſe 
and write uſeful books; may it pleaſe your Majeſty, 
that it may be enacted, and be it enacted by the Queen's 
moſt excellent Majeſty, by and with the advice and con- 
ſent of the Lords Spiritual and Temporal, and Com- 
mons in this preſent parliament aſſembled, and by the au- 
thority of the ſame, That from and after the tenth day of 
April, one thouſand ſeven hundred and ten, the author 
of any book or books already printea, wao hath not 
transferred to any other the. copy or copies of ſuch _ 
© book or books, ſhare or ſhares thereof, or the book- 
ſeller or bookſellers, printer or printers, or other per- 
. ſon or perſons, who hath or have purchaſed or acqui- 
red the copy or copies of any book or books, in order 
to print or reprint the ſame, ſhall have the ſole right 
and liberty of printing ſuch book and books for the 
term of one and twenty years, to commence from the 
- faid tenth dax of April, and no longer; and that the 
author of any book or books already compoſed, and 


not printed and publiſhed, or that ſhall hereafter be 


compoſed, and his aſſignec or aſſigus, ſhall have the 
1 | fol 


1 
jole liberty of printing and reprinting fuch bock and 
books for the term of fourteen years, to commence 
from the day of the firſt publiſhing the fame, and no 
longer; and that if any other bookſeller, printer, or 
other perſon whatſoever, from and after the tenth day 
of April, one thouſand ſeven hundred and ten, within 
the times granted and limited by this act, as aforeſaid, 
Mall print, reprint, or import, or cauſe to be printed, 
reprinted, or imported, any ſuch book or books, with- 
-out the conſent of the proprietor or proprietors thereof 
frſt had and obtained in writing, figned in the preſence 
of two or more credible witneſſes, or knowing the ſame 
to be ſo printed, or reprinted, without the conſent of the 
proprietors, | ſhall- ſell, / publiſh, or expoſe to fale, or 
cauſe to be ſold, publiſhed, or expoſed to ſale, any ſuch 
book or books, without ſuch conſent firſt had and ob- 
tained, as aforeſaid, Then ſuch offender or offenders 
mall forfeit ſuch book or books, and all and every ſheet 
or ſheets, being part of ſueh book or books, to the 
proprietor or proprietors of the copy thereof, who ſhall 
forthwith damaſk, and make waſte paper of them: 
And further, That every ſuch offender dr offenders ſhall 
_  Forfejit one penny for every ſheet which ſhall be found in 
his, her, or their cuſtody, either, printed or printing, 
publiſhed or expoſed to ſale, contrary to the true intent 
and meaning of this act, the one moiety thereof to the 
Queen's moſt excellent majeſty, her heirs and ſucceſſors, 


and the other moiety thereof to any perſon or, perſons 


that ſhall ſue for the ſame, to be recovered. in any of 
her Majeſties courts of record at Weſtminſter, by action 
of debt, bill, plaint, or information, in which no wager 
of law, eſſoign, privilege, or protection, or more than 
one imparlance ſhall be allowed. | 
And whereas many perſons may through i ignorance 
offend againſt this act, unleſs ſome proviſion be made, 
whereby the property in every ſuch book as is intended 
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by this act to be ſecured to the proprietor or proprietors 
thereof, may be aſcertained, as likewiſe the conſent of 


ſuch proprietor or proprietors for the printing or reprint- 
ing of ſuch book or books may from time to time be 


known; be it therefore further enacted by the authority 


. abvvelald; That nothing in this act contained ' ſhall be 
 conftrued to extend to ſubject any bookſeller, printer, 


or other perſon whatſoever; to the forfeitures or penal- 
ties therein mentioned, for or by reaſon of the printing 


or reprinting of any book or books without ſuch con- 


ſent, as aforeſaid, unleſs the title to the copy, or ſuch 


book or books hereafter publiſhed, ſhall, before ſuch 


publication, be entered in the regiſter - book of the com- 
pany of ſtationers, in ſuch manner as hath been uſual; 


which regiſter· book ſhall at all times be kept at the hall 


of the ſaid company, and unleſs ſuch conſent of the 
proprietor or proprietors be in like' manner entered, 


as aforeſaid, for every of which ſeveral entries, ſix 
pence ſhall be paid, and no more; which faid'regiſter- 
book may, at all ſeaſonable and convenient times, be re- 


ſorted to and inſpected by any bookſeller, printer, or 


other perſon, för the purpoſes before mentioned, with- 


out any fee or reward; and the elerk of the ſaid com- 
pany of ſtationers wal, when and as often as thereun- 
to required, give à certificate under his hand of ſuch 


entry or entries, and for every ſuch certificate 585 take 


a fee not exceeding ſix pence. 

© Provided always, and it is hereby ms; Thar nine 
copies of each book or books, upon the beſt paper, 
that, from and after the ſaid tenth day of April, one 
thouſand ſeven hundred and ten, ſhall be printed and 
publiſhed as aforeſaid, or reprinted and publiſhed with 
additions, ſhall, by the printer and printers thereof, be 
delivered to the warehouſe keeper of the ſaid company 


of ſtationers for the time being, at the hall of the ſaid 


* before ſuch n made, for the uſe of 
- te 
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the roydl library," the libraries of the univerſities of Oe ; 


ford and Cambridge, the libraries of the four univerſi- 
ties in Scotland, the library of Sion College in London, 
and che library commonly called the library belonging to 
the Faculty of Advocates at Edinburgh, reſpectively; 
| which ſaid warehouſe-keeper is hereby required, within 
ten days after the demand by the keepers of the reſpec- 
tive libraries, or any perſon or perſons by them or any 
of them authoriſed to demand the ſaid copy, to deliver 
the ſame, for the uſe of the aforeſaid libraries; and if 
any proprietor, bookſeller, or printer, or the ſaid ware- 
* houſe-keeper of the ſaid company of ſtationers,,_ ſhall 
not obſerve the direction of this act therein, that then 
he and they ſo making default, in not delivering the 
ſaid printed copies, as aforeſaid, ſhall forfeit, beſides 
the value of the ſaid printed copies, the ſum of five 
pounds for every copy not ſo delivered, as alſo the va- 
lue of the ſaid printed copy not ſo delivered, the ſame 
to be recovered by the Queen's Majeſty, her heirs and 
ſucceſſors, and by the chancellor, maſtgrs, and ſcholars 
of the ſaid univerſities, and by the preſident and fellows 
of Sion College, and the ſaid faculty of advocates at 
Edinburgh, with their full coſts reſpectiycly. 

Provided always, and be it further evacted, That if | 
any perſon or perſons incur the penalties contained in 
this act, in that part of Great Britain called Scotland, 
they ſhall be recoverable by an action before the Court 
of Seſſion there. : | 

Provided, That nothing in this act contained do ex- 
na; or ſhall be conſtrued to extend, to prohibit. the 
importation, vending, or ſelling of any books in Greek, 
Latin, or any other foreign language printed beyond 
the ſeas; any thing in this act contained to the contrary 
notwithſtanding. 5 

And be it further enacted by the authority aforeſaid, 


That if any action or ſuit ſhall be commenced or brought 
| > againſt 


: [ 8 81 
5 axainſt any perfon or perſons whatſoever, for doing ev 
cauſing to be done any thing in purſuance of this act, 
the defendants in ſuch action may plead the general 
Hue, and give the ſpecial matter in evidence; and if 
upon fuch action a verdi& be given for the defendant, 
or the plaintiff become nonſuited, or diſcontinue his 
action, then the defendant ſhall have and recover his 
full coſts, for which he ſhall have the ſame remedy as a 
defendant in any caſe by law hath. 
Provided, That nothing in this act contained ſhall 
extend, or be conſtrued to extend, either to prejudiſe or 
confirm any right that the ſaid univerſities, or any of 
them, or any perſon or perſons have, or claim to have, 
to the printing or reprinting any book or copy al- 
ready printed, or hereafter to be printed. | 
Provided nevertheleſs, That all actions, ſuits, bills, 
indictments, or informations for any offence that ſhall - 
be committed againſt this act, ſhall be brought, ſued, 
and commenced within three months next after ſuch 
offence committed, or elſe the ſame ſhall be void and 
of none effect. 
Provided always, That after the expiration of the 
ſaid term of fourteen years, the ſole right of printing 
or diſpoſing of copies ſhall return to the authÞrs there- 
of, if they are then living, for another term of four- 


teen years. 


From this ſtature it plainly appears, that the excluſive 
monopoly of all books printed before the year 1710, 
expires in twenty- one years from that period; and that 
the longeſt excluſive right for books publiſhed after that 

time, cannot exceed twenty eight years, 

The ſecond ſection of this act requires, that all books 
of which the authors mean to ſecure the excluſive right, 
for the periods mentioned in this ſtatute, ſhould be en- 


tered in the hall-book of the ſtationers company, other- 
wiſe 


3 C 9 1 88 
_ wiſe the perſon who reprints theſe books is not liable to _ 
any forfeitures or penalties ; but he is ro ſuppoſe, that all 
fach books, to which the title is not entered before pub- 
lication, is abandoned to the world as common property, 
and a lawful ſubject of commerce that any perſon may 
deal in, and that no perſon can be reſtrained from re- 
printing or vending them. 

A bookſeller who purchaſes any work from an au- 
thor, cannot reaſonably complain that he is not allowed 
a perpetyal excluſive monopoly ; ; becauſe, in making his 
bargain, he can adapt the price he pays for the copy to 
the period he buys it for. The cafe is fimilar with a 
perſon who takes the leaſe of a houſe or farm; he con · 
fiders the price in proportion to the Aten of the 
leaſe: only there is a difference in favour of the book - 
| eller, as he is nat excluded after the expiration of the mo- 
nopoly from printing the work in common with others; 
but he has it not in his power, by the — to exclude 
others after that period. 

Agreeable to this interpretation, which; if not com- 
mon law, is, at leaſt, common ſenſe, two decifions were _ 
given by the Court of Scffion in Scotland, in the years 
1747 and 1748, againſt the perpetual excluſive right 
claimed by the London bookſellers; from which 
judgement they appealed to the Houſe of Peers; 
but when this cauſe came to be heard, it appearing thar 
different actions had been blended together, no judge- 
ment was given: Lord Hardwick, then Chancellor, 
mentioned as his opinion, that the ſtatute 8vo Anne 
was a ſtanding patent for authors or bookſellers, grant - 
ing them an excluſive monopoly for the times therein 
mentioned. The London bookſellers upon this were 

adviſed by their lawyers (amongſt whom was Mr. Mur- 
ray, now Lord Mansfield, ) to drop the affair, as there 
was great reaſon to ſuppoſe they would loſe it: they 
e deſiſted, and no Judgement has ever been 

1 . 
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given in any court on this point, excepting the two above 
mentioned by the Court of Seſſion, and the late one 
by the Court of King's Bench“; this laſt for the Lon- 
don bookſellers, the other two againſt them. 7 

The London bookſellers pretend, that this ſtatute 
means only to aid the common law, by giving additional 
penalties while a book is. newly publiſhed, at which time 
the greateſt run may be expected for it; but it by no 
means (they ſay) takes away a right which all authors 
have in their works, independent of any ſtatute, this 


| they call a right at common law; but they cannot make 


it appear, that this ham right was ever ſupported by the 
Judgement of any court, independent of the ſtatute, 
until the late judgement of the Court of King' s Bench, 
although numberleſs incroachments have been made on 
this common law right in all the three kingdoms, eſpeci- 
ally i in Ireland, where it is the cuſtom to reprint any 

work of character, immediately on its publication, ih. 8 
out waiting for the lapſe of 14 or 28 years; which af- 
Fords. the ſtrongeſt proof, that the bookſellers themſelves 
believe thai there is no other right than what this act of 
parliament gives them, otherwiſe * might recover da- 
my AAA 4 | 

But ſuppoſing that authors have had a FR of pro- 

pine 6H their / works antecedent to the ſtatute, yet it can- 
not be diſputed, that the legiſlature gould annibilate it 
altogether, or new- model and abridge it at pleaſure. 


The legiſlature has, in the moſt explicit terms, declared, 
chat authors ſhall have the ſole right of printing their 


works for a ein term 2 , and no longer ; : 


, 4 
- 


FE 1 T 1 A * We Rench 3 for many years = 
unanimous in their decrees ; but, in this inſtance, Sir Joſeph Yates 
made a learned and ſpirited ſpeech, for almoſt three hours, decla- 
ring his opinion fully and clearly for a temporary monopoly, ac- 
Eording to the ſtatute; the other three judges were of a different 


opinion: which of them are right remains to be — by * | 
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{hich 3 is 3 the fame wing as Fees That, after that pe · 
riod, others ſhould have the right and liberty of reprint- 
ing ſuch books, as well as they: and indeed the public 


utility requires that it ſhould be ſo; for, ſuppoſing ſo | 


abſurd a thing as a perpetual monopoly of books to 
ſubſiſt, it would be taxing the whole nation to enrich a 


few London bookſellers, beſides depriving the people of 
middling fortune from being poſſeſſed M uſeful books, 


which they could not afford to purchaſe: A late inſtance 
of this is Dr. Robertſon's hiſtory of Charles V. ſold 


for three pounds, an uſeful edition of which might be 
afforded for ſeven ſhillings and ſix . pence, (and it is ac- 
tually reprinted in Ireland for fifteen ſhillings), if no 
monopoly ſubſiſted by the ſtatute; but to render ſuch a 


monopoly perpetual, would be abſurd ; at the fame time, 


that an author ſhould reap the ſole obofies for a certain 


period is reaſonable, and what the ſtatute provides for: 


It might be eaſy to ſhow, that the public revenue would 
ſuffer greatly, by the duty on paper falling ſhort, if a 
perpetual monopoly in books ſhould ever be n by 
the legiſlature. 
The writers for the London bookſellers lay hold alſo 
of a proviſo in the concluſion, © That nothing in this act 


© contained ſhall extend, or be conſtrued to extend, ei- 


ther to prejudiſe or confirm any right that the ſaid 
© univerſities, or any of them, or any perſon or perſons, 
© have, or claim to have, to the printing or reprinting 


any book or copy already printed, or hereafter to be 


printed: They admit, that one purpoſe of this provi- 
ſo was, to leave undetermined all.claims, or pretences of 
claims to excluſive printing, from patents, licences, &c. 

8 they contended, that the large wording of it ap- 
| « pears to have a particular aim at obviating ſuch mig- 
« conſtruction of the ſtatute, as if the additional tem- 


ze e thereby given, either implied that there 
e ee B24. „ 
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„ ſellers. 
But what renders the queſtion entirely infanifiancs 
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was no right of property before, or elſe abrogated 
- © what it found. 
It is obvious, that if the words of this proviſo are in- 
terpreted to mean any more than a falvo upon all pa- 


rents, licences, &c. (ſuch as Law-printers, King's- 


Printers, Ec.) they muſt operate a repeal of all the pre- 

ceding clauſes ; for the London bookſellers ſurely will 
not deny, that Mis law was paſſed, in order to confirm, 
by penal ſanQions, the rights of authors and book- 


whether the legiſlature underſtood authors and bookſel - 


lers to have ab ante a right of property, as alſo the ar- 


zument for the bookſellers of London, that the act 
eſtabliſneth no right, but takes up a right already 
< eſtabliſhed, which it guards by additional penalties,” 
is not only the title of the act, which in ſo many words 


eſtabliſhes and veſts a right, but the enacting clauſe, 
which ordains, that authors of books, or purchaſers 


from them, ſhalt, in one caſe, © have the ſole right and 


5 liberty of printing ſuch book and books for the tem 


of one and twenty years, to commence from the ſaid 
* Joth day of April, and no longer.“ In another caſe, 
that they * ſhall have the fole liberty of printing and 
© reprinting ſuch book and books for the term of 14 


© years, to commence from the day of the firſt publiſh- 


© ing the ſame, and no longer :* And, © That after the 
© expiration of the ſaid term of 14 years, the ſole right 
of printing or diſpoſing the copies /ball return to the 


authors thereof, if they are #hen living, for another 


© term of 14 years.” 


I ſhould be glad to know, if any judge, r court of 


law, have a power to diſpenſe with the laws of the coun- 
try, or to lay aſide an act of parliament: If they have 
ſuch a power, I will venture to ſay, that none of his 


—_— s ſubjects can be ſafe in their lives or properties; 
for 


+ 


14 ] Th 

For whether they obey or diſobey the laws, they are alike 
liable to be puniſhed. The legiſlature can repeal or amend 
acts, but ſuch repeals or amendments can have no retro- 
ſpect; whereas, if a judge can lay aſide a ſtature, or puniſh 
a perſon who has obſerved it, ſurely he has more power 
than the King, Lords, and Commons “: If ſuch a maxim 

ſhould ever be eſtabliſhed, then there is an end of the con- 
ſtitution: How would the infernal Jeffries have exulted 
at the proſpect of ſuch times, and, inſtead of putting 
hundreds of innocent perſons to death, thouſands and ten 
thouſands would have fallen a ſacrifice to this tyrannical 
Chief Juſtice; every word would have been conſtrued 
into a libel, or a contempt of court, and, contrary to 


— 


* © What the law of the land is; every ſubject knows, or may 
know, if he pleaſes ; for it depends not upon the arbitrary will 
of any judge, but is permanent, fixed, and unchangeable, unleſs 
by authority of parliament.” BLACKSTONE, vol. i. p. 142. 
In the ſame volume, p. 185, he ſays, that © an act of parliament 
© has power to bind every ſubje& in the land, (no exception 
is here made for judges) ; and it cannot be altered, amend- 


> Ml ed, diſpenſed with, ſuſpended, or repealed, but in the ſame 
© forms, and by the ſame authority of parliament : for it is a ma- 


xim in law, that it requires the ſame ſtrength to diſſolve as to 
* create an obligation. It is true, it was formerly held, that the 
I King might, in many cafes, diſpenſe with penal ſtatutes; but 
* now, by ftatute x. W. and M. it is declared, that the ſuſpend- 
« « ing or diſpenſing with laws by regal I without conſent 
of parhament, is illegal.” 
If we conſuk the Engliſh hiſtorians, we ſhall ſee that this di- 
power, or acting contrary to the ftature-law of the king» 
dom, brought King Charles to the block, and drove his ſon James 
from the throne : The judges who adviſed James to theſe arbitra - 
ry meaſures, were all of them degraded from their offices, and 
excepted out of the bill of indemmity, anno 1689: they were like- 
wiſe fined ſeverely; and had not the mob handled Chancellor 
Jeffries ſo roughly that he died ſoon after in the Tower, it is very 
Lkely-be would have ſuffered on the ſcaffold, as he juſtly deſer- 
ved: His ne was conliicates, See Grey's debates, "i 
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the purport or titer of ſuch words, made e treaſon 


and puniſhed accordingly. | 
| In the year 1734, an act was paſſed, 1 intitled, © An a0. 


for eucouraging the arts of deſigning, engraving, and 


* etching of prints, by veſting the properties thereof in 


the inventors and engravers, during the time therein 
mentioned. This act is every way ſimilar to that 
paſſed the 8th of Queen Ann for books; it gives a 


property to the inventors for fourteen jears j but being 


found inſufficient, it was amended by another ſtatute, 
in the year 1766, which gives the inventors, &c. a mo- 


nopoly of their works for twenty-eight, inſtead of 
fourteen years. The deſigners of prints might as well 


claim a perpetual property in their works, as bookſellers 


do to books, but they will not be able to make ont any 


right at all, unleſs what is given them by theſe ſtatutes.” 
On account of the extraordinary genius of Hogarth, his 


widow was indulged with a monopoly of twenty years, 
after the fourteen years had expired, according to the 


firſt act of parliament; but, before ſhe obtained this 


indulgence, feveral engravers had copied Hogarth's 
works, and this remarkable clauſe is made in the ſecond 
act, to inderanify ſuch perſons, in theſe words: Pro- 
< vided nevertheleſs, That the proprietor or proprietors 
* of ſuch of the copies of the ſaid William Hogarth's 


works, which have been copied and printed, and ex- 
< poſed to ſale, after the cxpiration of the term of 


© fourteen years, from the time of their firſt publica- 


tion, by the ſaid William Hogarth, and before the 
< firſt day of January, (the time the ſecond monopoly 


* of 20 years granted by this act was to commence), 


« ſhall not be liable or ſubject to any of the e 
contained in this act, & c. 


Here the legiſlature made a very raft 5 and proper di- 


finQion ; no perſon was to' be puniſhed for publiſhing 


W works after the 1 of 14 years bad 
| | elapſed ; 


gf 
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3 and nothing Fee” reſtrain them from copying 
and publiſhing all Hogarth's other works but this ne y 
law, giving a further monopoly of twenty years: This 


ſerves fully to explain the act of Queen Ann, for veſt- 8 


ing books, &c.; no perſon can ſuffer penalties, or be 


prohibited from reprinting ſuch books of which the 


monopoly is expired, according to that ſtatute; ; and I 


aſſert, that, until this act is repealed, all who reprint any 
| work after the times therein mentioned, muſt certainly 
be protected by it, notwithſtanding the determination of 


any judge, or court, to the contrary * 


Dr. Blackſtone, in his command. vol. 2. p. 406, 
407. acknowledges, That there has been no direct de- 


< termination of the right of authors at common law, 


c although,” ſays he, * much may be gathered from 
. * the frequent injunctions of the Court of Chancery, 

« prohibiting the invaſion of this property.” Injunctions 
are granted on a meer motion on the ſide of the Plaintiff, 


.and almoſt always without allowing the defendant time 
to give in anſwers; ſuch injunctions therefore can 


prove nothing: but much may be gathered from what 


Dr. Blackſtone ſays on this ſubject; for, as an author 


and proprietor of his own works, (the whole profits of 
which, I am told, he has reaped), he is moſt certainly 


excluſive monopoly i in books ; yet, with all his law, and 


with all his learning, he is unable to eſtabliſt 9555 ar 


by common law. 
His book has been We in elne copies ks 


hedn ſmuggled over to Britain, and a good many of 


them, it is faid, were ſeized ſome time ago by the 
Doctor's agents in the port of London; but if he really 
believes that he has =} right at common law, * does 


A court of law "ha a n to 2th according: to the 8 | 


then in force ; but can have no right either to amend or ſet aſide 


the law. See Blackſtone's opinion in the note on p. 13. 
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1 deeply intereſted in this Utopian ſcheme of a perpetual 
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he not fue the Iriſh printers for piracy, robbery, or 


theft, in virtue of this common-law right? Surely he does 
not deſpiſe the gain, otherwiſe why would he have ſei- 


zcd thoſe pirated copies coming to England? The world 
muſt therefore believe, that this eminent Doctor and 
Serjeant at Law knows, that he has no right at all to 
his works independent of the ſtatute, which does not 
extend tq Irejand ; and that it would be in vain for him 
to attempt eſtabliſhing a right at common law. This 
inſtance, if duly attended to, is very ſtrong ; for here, 
an author, a lawyer, and bookſeller, when united in 
the ſame perſon, is unable to protect his property by 


the pretended right at common law; which ſurely muſt 
convince every difintereſted perſon, that no ſuch right 


ever exiſted. ——In the conference betwixt the Lords 
and Commons, before paſſing the act 8vo Annæ, it was 


found, that the ftatute 25th of Henry VIII. chap. 15. 


did not extend to Scotland, and therefore the above- 
mentioned act was made to extend to that part of the 
kipgdom ; (/ee Journal of the Houſe of Commons): 


This is alſo a ſtrong proof, that authors had no right 


at common law; which law, if it had ever exiſted, or 
extended to an the property of books, would have 
reached Scotland, and could not have been ſo lame as to 
need the aſſiſtance of an act of parliament. 

The caſe of one Mr. Oſborne, late a bookſeller in 


. Pater-noſter-row, is another ſtrong inſtance againſt this 


pretended right at common law. About the year 1749, 
he reprinted Shakeſpeare” s Works, Sherlock on Death, 


and other books in which his brethren, the London 


bookſellers, pretended a property; they brought ſeveral 5 
actions againſt him, but finding they could not ſucceed, 


they at laſt came to an agreement, and bought him off, 


by allowing him an annuity to keep him from reprint- 


ing upon them: If che Aan of monopol at common 
1 b la 


E 


lat! is god; this muſt be a very ſtrange mw of ſupport- 
ing it. 
Many other arguments might be uſed, to ſhow the 
abſurdity of this claim for a perpetual monopoly of 
books, ſuch as the patents granted for uſeful inventions 
in arts, &c. ; but I ſhall conclude with a few extracts 
from Lord Kaims's Remarkable Deciſions of the Court 
of Seſſion, in a cauſe, D. Midwinter and others againſt 
ſome Scots bookſellers, which was determined by the ſaid 
court in favour of the Scots bookſellers, (5th June, 
1948): As this is learnedly and accurately ſtated, ſuch 
as chuſe to ſee the caſe at large may conſult the above- 
mentioned book. | | | 
© It is a rule, that laws which abridge the common 
« privileges of mankind are ſtrictly to be interpreted: 
Monopolies and reſtraints are introduced by ſtatute, 
contrary to natural liberty, debarring the lieges either 
c abſolutely, or in favour of certain perſons, from do- 
ing certain things which are otherwiſe innocent and 
* lawful. But whatever be the expediency of ſuch ſta- 
« tutes, they are not to be extended by judges beyond 
their preciſe terms, It would be groſs injuftice ſo to 
< extend them: it would be abridging natural liberty 
* without the authority of way which is worſe than 
private violence. 
The London bookſellers alledge, That, by the ſta- 
tute under conſideration, a property is beſtowed upon 
authors and their aſſigns; and therefore this argu- 
ment muſt be deliberately examined. When a man 
compoſes a book, the manuſcript is his property, and 
the whole edition is his property after it is printed. 
But let us ſuppoſe that this whole edition is ſold off, 
* where is then his proper ty? As property, by all law- 
v yers, ancient and modern, is defined to be jus in re, 
* there can be no property without a ſubject. The 
* books that remain upon hand are, no doubt, ns pros 
; ho \.- © 


E © < & 8 
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perty of the author and his afligns; but, after the 
* whole edition is diſpoſed of, the author's property is at 
an end; there is no ſubject nor corpus of which he can 
be ſaid to be proprietor. All that remains with him is an 
excluſive privilege granted by the ſtatute, of reprinting 
| © this book, and of barring others from reprinting or 
-« vending it under certain penalties. It is neither more 
nor leſs than creating a monopoly, barring others from | "WF 
dealing in that particular commodity ; the direct con- i | 
© ſequence of which is, that, ſo far as reſtrained by 
< ſtatute, thęy muſt ſut mit; ; but that, in all other par- 
< ticulars, their natural liberty is preſerved entire. 
© Tt is tine, this monopoly. or excluſive privilege is 
© named a property in the ſtatute : and ſo it is in one 
* ſenſe, becauſe it is proper or peculiar to thoſe to whom 
it is given by the ſtature, But then it was not intend- 
© ed to be made property in the ſtrict ſenſe of the word; =” 
for we cannot ſuppoſe the legiflature guilty of ſuch a | 
| | © oroſs abſurdity, as to eſtabliſh property without a ſub- 
| | © jeCt or corpus theſe are relative terms which cannot 
4 © be disjoined ; and property, in a ſtrict ſenſe, can no ® 
WM © more be conceived without a corpus, than a parent 
© can be ſuppoſed without a child. But if the words of 
© the ſtatute ſhall be laid hold of, neglecting its ſpirit 
and meaning, all that can be concluded is, that it is a 
property ad certum efefum only, granted in order to - a 
* ſupport the ſeveral actions and penalties directed by > 
the ſtatute. It is a ſtatutory property, and not a pro- 
perty in any juſt ſenſe to be attended with any of the 
effects of property at common law. And, indeed, this 
* argument is ſo concluſive againſt the ſuppoſition of 
real property, that the purſuers have been obliged to 
< yield in ſome meaſure to it, by admitting, that this 1s 
© not a real property in any ſubject or corpus, but only a 
© quaſi property. This is admitting all that is demanded ; 


for let them convert this law- term into e lan- 
guage, | 
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. ginge, and hey will hot be able 66 males it a thing 


different from that monopoly or excluſive privilege. 
# which is eſtabliſhed by the ſtatute, = 
It is clear then, that, after all the buſtle mals by 
the purſuers about property, and the effects of it at 
common law, they have not advanced one ſtep, 1 he 
only ground they have to take up is, to maintain, if 


a A 


| they can, this propoſition, that from their quaſe pro- 


* perty, or excluſive privilege, the ſame actions ariſe at 
common law, that are the conſequence of property 


* taken in its ſtrict ſenſe : but they wil not venture to 


take up this ground, becauſe it is untenible. Any 
* wilful incroachment upon real property is a moral 
* wrong, condemned by the law of nature, and by the 
laws of all nations; which therefore ought to be re- 
© paired. But an incroachment upon a monopoly, or 


an excluſive privilege, has nothing naturally immoral 


© in it, is not malum in /e ; and therefore does not fall 


under any ſanction of the common law. It is a ſtatu- 


* tory wrong, to be judged of ſolely upon the ſtatute; 
< and therefore no action can lie to redreſs ſach a wrong, 
but what is authoriſed by the ſtatute,” 

IT ſhould be glad that any of theſe aſſertors of com- 
mon- law right, in oppoſition to ſtatute- law, will inform 


the public, what examples are on record where the com- 
mon law has prevailed over, and laid aſide the ſtatute _ © 


law, and where ſuch examples are to be found: I muſt 
only except all Star-Chamber and ſuch tyrannical courts, 
as no body will venture to aſſert, that ſuch F 


ought now to be followed. 
I am ſorry, Sir, that this ſubject "= carried me 
much farther than was at firſt intended; as it is of ſo. 


intereſting a nature to all Britiſh fable and lovers of 


It i is re- 


learning, I know you will eaſily forgive me. 


mar!kable, that authors have never ſhown any diſſatisfac- 


tion with the regulations of the ſtatute ſo often men- 
| doned 
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- it is only a junto of bookſellers who-ha 
plained FT it: If tlie legiſlature ſhould think it expedi- 
| ent, At any future period, td make a law for veſting the 
London bookſellers with the perpetual monopoly of all 
books to be printed in Britain; the nation ſurely Wält 
ſubmit, however grievous ſuch a law may be; till then; 
they muſt content themſelves with the t 
poly granted by the ſtatute. I have the honour to bez 


wich Freut reſpect, 1117 0 


